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IN THE UNITED STATES DISTRICT COURT
qp st t'4 £7 43S €0 FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
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PONGSAK WIENSUKPHAIBOON,
CIVIL ACTION
Plaintiff

“ 03¢ 6862

TOM RIDGE, Director of the Department of Homeland Security, .
and DONALD MONICA, District Director of U.S. Citizenship JUDGE AMY ST. EVE
and Immigration Services, _

Respondents MAGISTRATE JUDGE KEYS

Complaint for Declaratory Relief in_the Nature of Mandamus
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Introduction
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1. This is an individual action for declaratory and mandatory relief, authorized by the Declaratoryc
Judgment Act 28 USC Section 1361 and the Administrative Procedure Act. This action
challenges the failure of the Department of Homeland Security to adjudicate Plaintiff’s
application for adjustment of status which was filed pursuant to Section 245 of the Immigration
and Nationality Act, 8 USC Section 1255. The Plaintiff’s applicatidn for adjustment of status

~ is based on Mr. Wiensukphaiboon’s selection in the Immigrant Visa Diversity Lottery (DV-
2003).
IL
Jurisdiction
2. This Court has jurisdiction over the present action pursuant to 28 USC Section 1331, Federal

Question Jurisdiction; 28 USC Section 2201, the Declaratory Judgment Act; 5 USC Section 702,
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and the Administrative Procedures Act 28 USC Section 1361, regarding an action to compel an

officer of the United States to perform his or her duty.
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VYenue

28 USC Section 1391 (g), as amended, provides that in a civil action in which each defendant is
an officer or employee of the United States or any agency thereof, acting in his official capacity,
or under color of legal authority, or any agency of the United States, the action may be brought
in any judicial district in which a defendant in the action resides. Plaintiff, Pongsak
Wiensukphaiboon is a resident of the Northern District of Illinois, and the Department of

Homeland Security (DHS) is an agency which operates within this District.

IV.

Plaintiffs

Plaintiff is a native and citizen of Thailand who lawfully entered the United States as .a non-
immigrant. Aﬂer his arrival in the United States, Pongsak Wiensukphaiboon was selected for an
immigrant visa number under the Immigrant Visa Diversity Lottery (DV-2003). Based on his
selection, Pongsak Wieﬁsukphaiboon filed an application for adjustment of status under Section

245 of the Immigrant and Nationality Act 8 USC 1255.




v.

Defendants

Defendant Tom Ridge is the duly-appointed Director of Homeland Security. Donald Monica
is the duly-appointed Interim District Director of the Chicago Office for United States
Citizenship and Immigration Services in the Department of Homeland Security who is

responsible for the adjudication of the Plaintiff’s application for adjustment.

VI,

Factual Allegations

Pongsak Wiengsukphaiboon last entered the United States as an H1-B temporary worker on
May 20, 2001. On April 9, 2002, Pongsak Wiengsukphaiboon was selected for an immigrant
visa number under the Immigrant Visa Diversity Lottery Program (DV-2003). Mr.
Wiengsukphaiboon maintained his valid non-immigrant visa status from the date of his arrival
through the date that his application for adjustment was filed at the Office for Citizenship and

Immigration Services.

Mr. Wiengsukphaiboon filed his application for adjustment of status on July 18, 2003, after he

was informed that a visa number was available.

On September 8, 2003, Mr. Wiengsukphaiboon was interviewed in regard to his application

by an officer in the Chicago District Office.




10.

11.

12.

13.

14.

At the interview, the officer informed Mr. Wiengsukphaiboon that his application was in order,
but that it could not be approved until the government completed its fingerprint and name

checks. She also indicated, however, that the security checks would be expedited.

Since the September 8, 2003 interview, Mr. Wiengsukphaiboon and his attorneys have made

several inquiries about the status of Mr. Wiengsukphaiboon’s application.

Mr. Wiengsukphaiboon has been informed that his case can not be approved because his name

check has not yet cléared.

On Friday, September 26, 2003, Mr. Wiengsukphaiboon contacted the FBI information office

to inquire about the status of the security checks.

On Monday, Mr. Wiengsukphaiboon received a telephone call from an information officer at the
FBI. The officer advised Mr. Wiengsukphaiboon that the fingerprint check clcared_ihe FBI
computer several weeks ago, however, according to FBI records, the Office for Citizenship and

Immigration Services never submitted a name check request.

Mr. Wiengsukphaiboon maintains that he is, otherwise, eligible for legal permanent resident
status and that he has no other means of challenging or contesting the government’s failure to

promptly and properly complete its security checks.
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11)  On Friday, September 26, 2003, I contacted FBI in Washington, D.C. to inquire about the

status of my security checks.

12)  On Monday, September 29, 2003, and information officer of the FBI contacted me by

telephone. He informed me that my fingerprint check cleared the FBI computer several

weeks ago, however, it stated that according to his records, the name check request has

never been submitted by the Office of the U.S. Citizenship and Immigration Services.

13)  Irespectfully maintain that I am, otherwise, eligible for legal permanent resident status,

and that my application for adjustment of status could be approved, but for the failure of

the government to promptly and properly complete the security checks.

Subscribed and Sworn to Before Me
This?& %y of September 2003
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) NOTARY PUBLIC, BTATE OF ILLINOIS
p MY COMMISSION EXPIRES: 07/14/08
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My commission expireson "\ 'l Y K 0>
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PONGSAK WIENGSUKPHAIBOON

OFFICIAL SEAL
JANET B RYSZ













