- 7 1
. 1 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
2
__________________________________ X
3 | SIMAITE, : CV-03-4928
4 Plaintiff, : U.S. Courthouse
V. : Brooklyn, New York
5 .
BUREAU OF CITZENSHIP AND :
6 | IMMIGRATION SERVICES, et al., : TRANSCRIPT OF PROCEEDINGS
7 Defendants. : October 2, 2003
---------------------------------- X 11:15 a.m.
8
9 | BEFORE:
10 HONORABLE DAVID G. TRAGER, U.S.D.J.
11
12
APPEARANCES:
® -
For the Plaintiff: MARY E. DELLI-PIZZI, ESQ.
14
15
16 | For the Defendant: STEVE KIM,
Assistant U.S. Attorney
17
18
19
20 | Court Reporter: Mickey Brymer, RPR
Official Court Reporter
21 225 Cadman Plaza East
Brooklyn, New York 11201
22 (718) 260-2439
23
24
. 25 Proceedings recorded by mechanical stenography.
Transcript produced by computer-aided transcription.
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THE COURT: So, where are we? I got your letter
saying that in fact all the numbers have been used up.

MR. KIM: Yes.

- THE COURT: Were you ever able to get a hold of the
CIA?

MR. KIM: I was. I did speak with somebody in the
Office of General Counsel who required reading the complaint
first and then, after reading the complaint, said that he --
because he does not own the information regarding the name
checks he had to make a request of the department who does to
first confirm that they actually had Ms. Simaite on the list
and they were in the process of doing that this morning.

Then, because he did not know much about the process
of the name checks himself, he would discuss with the managers
of the department who owned this information.

THE COURT: And get back to you?

MR. KIM: Yes, your Honor.

THE COURT: All right. Why don't we leave it at
that. I'm just sort of curious to let this play out. I know
you say it hasn't been used up. I would still like to see why
it suddenly became such a big problem.

MS. DELLI-PIZZI: Your Honor, I still have an issue
with, I don't think -- I mean, Mr. Atkinson says he's no
longer maintaining a list and it is our position that there

may be visas that still become available and that in that
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event how were those visas going to be allocated? Are they
going to be allocated at all or returned to the Department of
State? There's always that possibility and we still see the
need for an order that --

THE COURT: To do what?

MS. DELLI-PIZZI: A waiting list be maintained in the
event that unallocated -- visas allocated by the Department of
State which become unused by BCIS be allocated.

THE COURT: Let me ask you a question. Candidly, I
think you're jumping a step ahead. Let's first finish this
step. At this point, if there is a remedy, it will be
available October 30th, as well as October 3rd, if they are
not using --

MS. DELLI-PIZZI: But my concern is just that what if
a visa -- say five visas become available today, we don't know
what INS is going to do with those visas, who they're going to
give them to and this opens up our other case, as well,
because Ms. Basova is supposedly number one or two on that
waiting list, which it appears that they are no longer
keeping. I mean, we didn't pursue that case because we were
under the impression INS was going to maintain this list.

THE COURT: Well, the problem is that this very
inquiry, to be blunt about it, they may have been doing this
and now they're going to take a -- you know, a stiff arm

position that they have no authority, although, you know, it
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1 | is possible when reading the statute it could be that if they
2 | made the list prior to September 30th, they can give it to the
3 | people and use last year's numbers, if it is merely a

4 | bureaucratic step, but I think that is sort of jumping ahead.
5 | And one thing we would have to get at some point is an

6 | affidavit from -- who is the guy in the Department of State?

7 MR. KIM: Charlie Oppenheim.

8 THE COURT: -- Charlie Oppenheim that in fact all

9 | 50,000 were used and when they were used up and, also, how he
10 | determines they were used up. I'm not asking you to do that
11 | now. I want to first finish step one.

12 MS. DELLI-PIZZI: This was the proposed order, Judge,
13 | that we did prepare.

14 THE COURT: Look, I don't see any need to sign an

15 | order. Mr. Kim is telling me they are being responsive and
16 | they will get back to us. Hopefully, we'll get an answer in
17 | 24, 48 hours.

18 MR. KIM: They are being very responsive, your Honor,
19 | in spite of their very strenuous objections to my -- to these
20 | requests because in their view --
21 THE COURT: Who is "they," the CIA?
22 MR. KIM: Exactly, your Honor. If they received
23 | these requests sometime late last week, they, being under
24 | various --
25 THE COURT: They have other priorities, I
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